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About the Index

This second Taylor Wessing
Global Intellectual Property
Index (GIPI 2) follows on
from the inaugural GIPI
Report (GIPI 1) published
in  May 2008. That
aimed to provide the first
comprehensive assessment
of how the intellectual
property (IP) regimes of
important jurisdictions
compared with each other.
Each was assessed in relation
to obtaining, exploiting,
enforcing and attacking
the main types of IP rights.

We believe the GIPI offers as objective an assessment of
these jurisdictions' IP regimes as is reasonably possible. The
methodology combines a worldwide survey of experts with
analysis of empirical data and a review of local change to
the regime. The survey questions are set out in Appendix A
and data about the number of assessments considered (now
totalling over 18,000) is at Appendix B. For more information
about the methodology used to compile the GIPI, please go
to www.taylorwessing.com/ipindex.

GIPI 1 covered the three main IP rights of trade marks,
patents and copyright in 22 jurisdictions. GIPI 2 provides
an update on that, using data from even more respondents
(20% more than in GIPI 1), to whom we are most grateful. In
addition, GIPI 2 includes:

B coverage of Ireland and Turkey, bringing the total to

24 jurisdictions;
assessments relating to designs and domain names;

consideration of regional systems of the Community Trade
Mark / OHIM and European patents / European Patent
Office (not fully ranked); and

assessments of the cost-effectiveness of enforcement in
each jurisdiction.



Overview

Table 1: GIPI 2 Summary

Patent Copyright

Jurisdiction Rank Rank
UK 1 776 1 1 2 2 1
Germany 2 760 2 2 B 1 3 |
USA 1 3 751 6 3 1 5 2
Australia 4 748 3 4 5 6 11
Netherlands 5 745 4 5 4 8 6
Canada 6 737 5 6 11 4 5
Ireland 7 731 7 8 7 7 4
New Zealand 2 8 723 8 9 9 11 12
France 9 713 9 11 6 3 7
Singapore 10 708 10 7 8 10 8
Japan 11 690 12 10 10 9 9
Israel 12 679 11 14 13 12 13
Spain 3 13 661 13 16 15 14 14
South Africa 14 656 14 13 14 17 20
South Korea 15 638 16 12 12 13 10
Mexico 16 617 15 18 17 16 15
UAE 4 17 610 17 15 18 18 17
Italy 18 601 18 19 16 15 16
19 585 19 17 20 24 23
20 574 20 20 19 22 24
21 567 21 21 21 19 18
22 537 22 23 23 21 19
23 521 23 22 22 20 22
24 491 24 24 24 23 21
Points to note:
B The GIPI 2 is led by the same six countries as led GIPI B [reland enters the GIPI in 7th place (Tier 2) and Turkey in
1 but with a slight reordering below the UK which 19th place (Tier 5).
is still ranked 1st. B Responses on cost-effectiveness of enforcing IP rights
B Australia and the Netherlands are promoted to Tier generally ranked Germany and Mexico highly, the UK above
1 and Poland falls to the bottom tier. mid-tier and the USA towards the bottom but overall, and
B Ratings across the board have tended to improve, notwithstanding the global economic downturn, cost
indicating generally greater satisfaction with the had minimal impact on the overall ratings and ranks.
IP regimes of most jurisdictions, save for the USA's Jurisdictions with a perceived high cost of enforcement
slight dip. (eg. UK and USA) are still generally in the higher tiers of
B The "BRIC" countries (Brazil, Russia, India and each index.

China) remain at the bottom of the rankings but
all receive significantly higher ratings (especially
Russia), as do most of those in the lower ranks
(especially Mexico).

The GIPI will be updated regularly. To participate in the
GIPI by rating those jurisdictions with which you are
familiar please go to www.global-ip-index.com.
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Background to GIPI 2

Chart 1: How has the time that your organisation
spends dealing with intellectual property changed over
the last three years?
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[There is an] increasing awareness
of the value of our IP and therefore
requirement to protect and exploit it.

The world economy has gone through a major change
since GIPI 1. Few, if any, of the countries surveyed have
been unaffected by the withdrawal or contraction of bank
credit and many of the major economies are in, or close to,
a recessionary phase of their economic cycle. In the words
of one respondent, "recession-directed cost constraints" are
high on most people's agenda. Because of this, we included
a question on the cost-effectiveness of enforcing each of the
IP rights in the survey.

Respondents again confirmed that their company spent
more time dealing with IP related issues than it did three
years ago.

60% of respondents say that the time their organisation
spends dealing with IP has increased over the past three years.

"[There is an] increasing awareness of the value of our IP and
therefore requirement to protect and exploit it."

For those in the business of media content in any form, this
extra time also ties directly into the explosion of the digital
market and the threats and opportunities this presents. It
also relates to the greater awareness of the competitive
advantage offered by IP.

"IP has become an integral part to marketing, exploitation
and development strategies. [It is a] crowded market and
more sophisticated IP laws have increased the need to ensure
that a brand is free to use before launch."

This is mirrored in the briefer reason: "more time spent on
precautionary checking”, which is a sentiment echoed by
many respondents. It seems to reflect a greater sense of
caution now that business generally, particularly of listed
companies, is conducted with greater recognition of "risk"
as something to be identified and more carefully managed.

This 60% figure is down 6% from GIPI 1. Responses suggest
this slight reduction is a reflection of the fact that budgets
for obtaining (and renewing) IP rights are being honed (but
not, it seems, slashed). Over a third of respondents say that
the time spent remained about the same and only 3% of
respondents feel that their organisation spends less time
dealing with IP issues than three years ago.



The GIPI 2 Results

Points to note: Table 2: GIPI 2 Ranks and Ratings

B The UK remains top, but the 2nd to 4th ranks see some
swapping (Germany with USA and Australia with the
Netherlands), and Canada remains 5th.

UK 1 - 776 ans
B There is relatively little movement in rank, with the BRIC Germany 2 a 760 - 11
countries still at the bottom of the table. USA 3 = 751 o
B However, most countries receive the same or higher Australia 4 - 1 748 - 15
ratings, with those lower in the table improving more o — 5 o 745 a5
relative to the leaders.
Canada 6 = 737 o5
B Particular climbers in ratings are Japan, South Africa, UAE, reland 7 New 731 New
Italy and all four of the BRIC countries. Russia and Mexico New
increase their ratings most of all. Zealand 8 7 723 < q
B Countries identified in GIPI 1 as "volatile" (having high France 9 - 713 “ 20
sensitivity to instrumental factors and being susceptible Singapore 10 v 2 708 v
to change) have seen material fluctuations in rating and/ Japan 11 B 690 - 3
or rank. They are Mexico, UAE and Poland.
Israel 12 v 2 679 4 15
Spain 13 v 661 -9
South Africa 14 v ] 656 4 37
South Korea 15 v 638 - 19
Mexico 16 = 9 617 ~ 67
UAE 17 ~ 610 4« 35
Italy 18 ~ 601 -~ 30
Turkey 19 New 585 New
Poland 20 v 5 574 v 2
21 - 567 - 87
22 v 2 537 4 53
23 v 4 521 ~ 32
24 v 2 491 - 43

. RUSS|a and
MexICO increase

their ratings most of all.
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The GlPl 2 RQSUltS (continued)

Table 3: GIPI 2 Tiers

Jurisdiction

UK
Germany -
USA -
Australia -

Netherlands

Japan

Israel -
Spain -
South Africa -

South Korea

As concluded in GIPI 1, one should not read too much into
small differences in ratings. Preferably, jurisdictions should
be considered in tiers that are identified using a standard
statistical tool, known as single-link hierarchical clustering.
For GIPI 2, these are shown in Table 3.

Points to note:

B Australia and the Netherlands are promoted to Tier 1
from Tier 2

B Ireland joins the GIPI at Tier 2
B Turkey joins the GIPI at Tier 5

B Poland is demoted to Tier 5 from Tier 4



The overall ranks of the GIPI 2 shown in Table 2 are derived
from five separate sub-indices, one for each of trade marks,
patents, copyright, designs and domain names. The ranks for
each of these are shown below in Table 4.

As concluded in GIPI 1, one should not read too much into
small differences in ratings. Preferably, jurisdictions should
be considered in tiers that are identified using a standard
statistical tool, known as single-link hierarchical clustering.
For GIPI 2, these are shown in Table 3.

Points to note:

B Tier 1 jurisdictions perform strongly in all five areas of
IP; only twice dropping out of the top six ranks (the
Netherlands at 8th for designs and Australia 11th for
domains).

Table 4: GIPI 2 IP Sub-Indices

e UK ana Germany
are in the tOp three for each
IP area sub-index.

B The UK and Germany are in the top three for each
IP area sub-index.

B As for GIPI 1, the size of a jurisdiction (measured by
GDP) seems to have little effect on its tier although
jurisdictions with the lowest GDP per capita tend to
be in Tier 5. Essentially, jurisdictions do well if the
rule of law is highly regarded there.

B New Zealand, Israel, Spain and Poland fall more
than two or three ranks (ignoring the new joiners)
in two or more of the sub-indices (Poland does so
in each of the trade mark, patent and copyright
sub-indices).

B Canada suffers the biggest fall in any sub-index
(dropping from 5th to 11th for copyright).

m Trade mark Index Copyright Index Design Index
UK UK USA UK

Germany

Germany UK

Australia USA Germany
Netherlands Australia Netherlands
Canada Netherlands Australia
n USA Canada France
7 Ireland Singapore Ireland
“ New Zealand Ireland Singapore
n France New Zealand New Zealand

Singapore Japan Japan
Israel France Canada
Japan Korea Korea
Spain South Africa Israel

(B South Africa Israel South Africa
(51 Mexico UAE Spain

Korea Spain Italy

China

7/ UAE Turkey Mexico
Italy Mexico UAE
Turkey Italy Poland
Poland Poland Turkey

21 Russia Russia Russia
Brazil India India

71| India Brazil Brazil

China

Germany

UK USA

France Germany
Canada Ireland

USA Canada
Australia Netherlands
Ireland France
Netherlands Singapore
Japan Japan
Singapore Korea

New Zealand Australia
Israel New Zealand
Korea Israel

Spain Spain

Italy Mexico
Mexico [taly

South Africa UAE

UAE Russia
Russia Brazil

India South Africa
Brazil China
Poland India

China Turkey

Turkey

Poland
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Analysis and commentary:
General

(1) The Tier 1 Jurisdictions
Table 5: An Overview of the Tier 1 Jurisdictions

Tier 1 GIPI 2 Comments
Jurisdictions | Rating

Has extended overall lead over the 2nd placed jurisdiction to 16 points (from six points in GIPI 1).
Viewed favourably by most respondents: top for trade marks, patents and domain names. 2nd
UK 776  to the USA for copyright and to Germany for designs. Ranked highly for cost-effectiveness of
enforcement for copyright, designs and domain names (9th and 6th respectively for trade marks
and patents).
Has overtaken USA to gain 2nd place in the GIPl. Germany gained 11 points since GIPI 1 and
Germany 760 leads the design index. In the top three places in all indices. Top ranked for cost-effectiveness of
enforcement for all but domain names.

Lost 11 points since GIPI 1 and slipped to 3rd place overall. Still viewed very positively by most
respondents, especially for copyright. Has been overtaken by Germany in the patent index and

USA 751 is now 3rd. Did not score well for cost-effectiveness of enforcement for all but copyright and
domain names (4th and 2nd for those but last for patents designs).

Newly in Tier 1. Gained 15 points since GIPI 1 and swapped with the Netherlands to move up a

Australia 248 rank. Improved rank for each of trade marks, patents and copyright. Consistently in the top six,

save for domain names (11th). High to mid-tier ranking for cost-effectiveness of enforcement
save for domain names (20th). f

Newly in Tier 1. Marginal increase in rating. Consistently in the top six, but slipped to 8th for

Netherlands 7435 designs. Ranked between 6th and 11th for cost-effectiveness of enforcement for all rights.

(2) The Tier 2 Jurisdictions
G e rI ' |a ny was top France has improved its rating in each of trade marks, patents
and copyright which moves it above Singapore and nearer
. to the middle of the Tier 2 rating. It fared especially well for
ra n ked for effecuveness designs (3rd, and 2nd for cost-effectiveness of enforcement).
France and Canada were both in the top 5 for cost-
effectiveness of enforcement for all areas save domain names
of enforcement for all but for France (11th) and copyright for Canada (12th). Otherwise,
the Tier 2 jurisdictions were fairly consistent in their rankings,
save in respect of Canada's drop to 11th for copyright and
Singapore having only mid-tier rankings for cost-effectiveness
of enforcement. Singapore is rated higher than any of the
other Asian jurisdictions.

domain names.

(3) Tiers 3 and 4 Jurisdictions
U SA Scored bad |y Japan has increased by 31 points in the ratings and is now
only 18 points behind Singapore. Most countries ranked
. approximately consistently across the sub-indices, although
for COSt-effeCtIVeﬂeSS of South Africa's domain name ranking was noticeably low
(20th). Spain and Japan ranked lowly (20th+) for cost-
effectiveness of enforcement of designs, and Japan fared

ech rcemeﬂt for all but likewise in relation to patents and South Africa in relation to

trade marks.

copyright and domain names.



(4) Tier 5 Jurisdictions

The BRIC jurisdictions are at the bottom of the list in the
trade mark, patent and copyright indices. Turkey is bottom
for designs, with Poland in 22nd place for domain names
Turkey and Poland are in 23rd and 24th places respectively.

Things, however, appear to be improving within the BRIC
jurisdictions. They all showed large gains in their ratings in
GIPI 2, with Russia gaining a substantial 87 points. China
gained 43 points and several comments alluded to an
improvement in performance. One respondent commented:

"The government in China is starting to do a much better job
protecting IP rights, particularly through customs".

Another noted the increased professionalism of the Chinese
judges.

(5) European Regional Systems

The difference between the ratings, ranks and tiers of EU
Member States is even greater than in GIPI 1. The spread
in ratings has slightly increased from 197 to 202, but with
Poland ranked 20th and now in Tier 5, the gap in rank and
tier is wider still. This is disappointing, given all the legislation
over three decades aimed at harmonising the IP regimes
within the EU. It suggests more needs to be done, not just
to implement the laws but also to harmonise their operation
and enforcement in practice.

B Consideration was given to certain aspects of the
regional systems for trade marks (Community Trade Mark
administered by OHIM) and patents (European patents
administered by the European Patent Office). Because
ratings could not be given for each section, they have no
overall rating or ranking. They came between 4th and 6th
in individual sub-indices, which, when weighted, tends
to put "Europe" at 7th overall for both trade marks and
patents. However, the lack of harmonisation for patent
enforcement remains a major deficiency in Europe.

(6) Online infringements

Much of the additional time and money respondents are
spending on IP relates to the perceived and actual risks
and opportunities posed by online trading and the internet
generally. A number of respondents commented that their
assessments were strongly influenced by the ability of a
jurisdiction’s legislation to adapt and meet the needs of
doing business over the internet and online technology
issues.

This does not just affect media and content-led businesses

but those whose goods are counterfeited and
distributed over the internet. With the issue of
secondary, or even primary, liability of internet service
providers (such as auction sites and search engines)
under test in the courts of various jurisdictions, it seems
the resolution of this issue is key to many businesses.
However, rather than confrontation in this area, one
respondent speaks for many in saying:

"The health of [the online] environment for doing
business will depend on the cooperation of internet
service providers — as any other stakeholder seeking to
"monetise" consumer access to content — in helping to
protect copyrights. "

me difference

between the ratings, ranks
and tiers of EU Member
States is even greater
than in GIPI 1.
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Analysis and commentary:

G enera | (continued)

Cost was less of a factor. This may
be the last year that will be so until
the global economy recovers.

Survey respondent

(7) Macro-economic factors

There is no clear correlation between the GIPI results
and figures for the GDP of each jurisdiction or the
GDP per capita. The connections can be made only, at
best, in relation to the latter figure being consistently
lower amongst all of the Tier 5 jurisdictions. Subject
to that, the economic connection is non-specific
in terms of geography, namely that as economies
contract worldwide, spending on the acquisition and
enforcement of IP rights may also contract somewhat.

Respondents noted talk by some national governments
of more protectionist policies being adopted in
response to the economic downturn. There is a
risk that such attitudes in certain countries will also
adversely impact the enforcement by international
IP rights owners of their rights against locally-based
businesses.

(8) Costs

The guidance notes for the GIPI 1 survey included
costs as a factor for respondents to consider when
making their assessments. In view of the economic
climate, we felt that the issue of costs needed to be
addressed more directly in GIPI 2. We therefore asked
respondents to rank jurisdictions on the basis of their
cost-effectiveness of enforcing the relevant IP right.
The results were:

B Germany came out on top for all but domain names
(ranked 3rd).

B The USA came at or near the bottom for trade
marks, patents and designs but 4th for copyright
and 2nd for domain names.

B Mexico is seen as a cost-effective jurisdiction for
enforcement: ranked 2nd for trade marks and patents,
5th for designs and domain names.

B The UK's lowest rank was 9th for trade marks (but it was
otherwise in the top six).

When these results are incorporated fully into the GIPI 2
results, however, it shows that costs alone do not materially
affect overall ratings:

B The UK and Germany remain in 1st and 2nd places.
B Australia moves up from 4th to 3rd.
B The USA drops to 5th.

B There are no other significant moves.

One respondent summed up the position:

"Cost was less of a factor. This may be the last year that will
be so until the global economy recovers."

For a more detailed analysis of the results, it is necessary to
consider each of the separate IP rights in turn.



Analysis and commentary:
Trade Mark Index

Initial observations Table 7: The Trade Mark Index
On the whole, there have been only small or no changes in
the rank for most countries (bearing in mind the additional Jurisdiction
countries) but there is an upward trend in the ratings. The
former seems to endorse the GIPI 1 results that had caused UK 1 - 797 s
some surprise, namely the lower than expected positions
. . . Germany 2 - 781 - 15
for the USA and France and the wide disparity between EU
Member States notwithstanding the more than decade-long Australia B 2 779 ~18
harmonisation of EU trade mark laws. Netherlands 4 v 1 772 ag
The increase in ratings is particularly marked for the BRIC Canada 5 -2 768 20
countrles,'vv.hmh again form the'last four in the table. USA 6 . 764 a13
However, it is noticeable that Russia has pulled away from
the bottom three and is aligned much more closely with el U A Y 1
Poland (a faller in both rank and rating) and new entrant New Zealand 8 v 3 752 v 5
Turkey, and quite close to EU Member Italy and UAE. France 9 _ 732 219
Mexico has improved, both its position and ranking very Singapore 10 v 2 718 v 4
mater|ally. .Italy markedly improved its ratl'ng .but not Israel 11 v 1 207 a1
its rank this time (new entrant Ireland coming in above
it pushed it down one place). Japan likewise achieved VE[EET Iz - e *37
a much higher rating and effectively climbed one Spain 13 ') 687 ag
lati ition.
relative position South Africa 14 v 1 671 ~22
The top seven countries also topped the enforcement Mexico 15 a3 628 agg
rankings, scoring relatively similarly but with a noticeable
. South Korea 16 v 2 627 -9
score margin to next placed New Zealand. These seven
include five common law countries. It notably leaves UAE 17 Al 605 23
Frahce (9th) out of the top running.for brand enforcement, Italy 18 v 604 a3s5
which may seem unexpected given its strong luxury
brands sector Turkey 19 New 585 New
Poland 20 v 5 577 v 7
Because there was no rating for enforcing or exploiting trade - 560 |
marks at the European level, there was no overall rank or - 90 {
rating for the European Community system administered 22 s 536 ~5)
by OHIM. Otherwise, it would probably have been 7th. 23 s 501 “
It was ranked 5th and 6th, respectively, for obtaining and ]
attacking trade marks. This positioned it between the 24 v2 &7 44

Netherlands and Canada on each occasion and some 30
points below the UK.

Fl’a NCE out of the
top running for brand

enforcement.
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Analysis and commentary:
Trade Mark |ﬂdeX (continued)

Analysis

As for GIPI 1, respondents indicate that high ratings are
given for fast, transparent, error-free and consistent
examination and the potential for judicial oversight of
administrative procedures, plus fast, fair, predictable
and effective courts.

The GIPI 2 results confirm that the USA still lags
behind its usual peers for trade marks, in particular
for obtaining them. Others scoring lower for this were
France (just above mid-table) and Brazil, China and
India (by a margin of almost 80 points for this factor).
For the USA, points to note are:

B Respondents remain generally critical of the narrow
specifications and use requirements of the USPTO.
The Trademark Trial and Appeal Board's decision,
just after the survey closed, in Honda v Winkelman
has reinforced that the evidence burden to show
intent to use in the US is indeed high (concrete
business plans rather than mere aspirations):

"Use requirements in the US are too burdensome
and complex. It is also very difficult to draft
specifications that are broad enough but for which
there is a genuine intention to use."

B The US treatment of goodwill may be reflected in its
score for exploitation:

"The requirement of a trade mark being assigned with
goodwill over-complicates the position in the USA."

B The US ranks 3rd for enforcement but 17th (one
below Turkey and one above Brazil) for cost-
effectiveness of enforcement. The potential for
substantial jury damages in the US adds attraction
for claimants (adidas being awarded a record US$304
million in one infringement case last June). However,
some confusion reigns as to whether famous mark
protection applies at the federal level, which is a
concern.

The USA still Iags behind

its Usual peers for trade marks.

In Europe, there is still a large gulf between top and bottom
scoring EU Member States:

B Germany ranks top for enforcement and also for cost-

effectiveness of enforcement (by some margin). Having
the IP Rights Enforcement Directive (2004 / 48 / EC) finally
implemented may have helped its results.

The UK scores almost on a par with Germany for
enforcement. Concernsabouthigher costsseeminsufficient
alone to dislodge it from its top overall position (whereas
it is just above mid-ranked for cost-effectiveness). The
reduction in the opposition and cooling-off periods, the
potential for fast track examination and the option for
foreign applicants to use a non-UK European address
for service mean that registration can now be obtained
in the UK more quickly, cheaply and efficiently than
almost anywhere without a pure deposit system and
contribute to its high rating for obtaining protection. For
enforcement, positive steps include the new UK Company
Names Tribunal procedure to deal cheaply and quickly
with the company equivalent of cybersquatting. However,
the UK's high rank is notwithstanding ongoing concern
for some respondents about the weakness of the law on
lookalikes:

"The main factor here is the protection given
to the owners of trade marks and trade dress.
The UK is especially poor. [Well known UK
supermarket]  looks  like the  fakes  market
in Shanghai."

Whilst the Netherlands otherwise scores reasonably well,
one respondent commented (presumably in relation to
the Benelux as a whole):

"The Netherlands has a particularly rough refusal policy
for accepting / refusing a trade mark."

The introduction of electronic filing in Poland and
some other amendments to its prosecution process have
not helped to lift its rank or rating. Poland's fall may
be partly attributable to a Supreme Court decision last year
undermining liability for the resale of counterfeit goods in
Poland. The USTR's Special 301 Report highlights ongoing
concerns about counterfeit sales in Polish markets along
the German border and weak border enforcement.



B [taly has made good gains in rating, but not in rank, and
received some favourable comments about improvements
to the speed of its courts (especially in Turin). Nevertheless,
it still remains on the USTR's Special 301 Watch List for
providing inadequate deterrent-level criminal penalties
against counterfeiters.

At the pan-European level, the popularity of Community
Trade Marks (CTMs) has led to a fall in the number of
national trade mark applications filed at many national
EU registries (eg. down 12% in the UK in 2008). With the
national search report process now optional and few opting
for it, the examination process for CTMs has become quicker
and more efficient. However, the EU regional ratings were
still lower than those for the UK and Germany. Whilst this
gap may narrow as OHIM scraps its registration fee (saving
around 40% on registry fees), national registries are cutting,
or are also likely to cut, their fees. Respondents seem to want
better quality and consistency of examination services and
faster opposition decisions before the European system can
aspire to a higher ranking. Lack of legal clarity and certainty
(eg. as to the scope of dilution claims), notwithstanding the
large number of appeals from OHIM to the CFl and ECJ, also
may not assist the regional EU cause here.

We are not aware of particular changes that may have
triggered the markedly higher scores for Australia
and Canada, save that non-Canadians can now obtain
registration in Canada based on a corresponding registration
used in their country of origin. In fact, respondents noted
certain ongoing deficiencies in Canada's anti-counterfeiting
legislation, border measures and enforcement generally (the
“irreparable harm" threshold for interim injunctions being
considered too high). In addition, one respondent criticised
the Australian and New Zealand registries for not allowing
consent to overcome a prior cited mark. New Zealand's slight
drop in rank comes notwithstanding amendments last year
to its law to strengthen its anti-counterfeiting provisions.

Mexico's gains may tie into its new specialised first instance
and appeal chambers to hear intellectual property cases. In
fact, this change only happened in January 2009 and may lead
to yet better scores in future. However, there is no doctrine
of secondary meaning for descriptive marks in Mexico and
no multi-class registrations. These complicate and can add
considerable costs to protection. Further, Mexico remains
on the USTR's Special 301 Watch List for 2008 without any
particularly positive comments to offer on recent developments
there. In marked contrast, Mexico scores and ranks very highly
on cost-effectiveness of enforcement, second only to Germany.

[Well known UK supermarket] looks
like the fakes market in Shanghai.

Survey respondent

Having single-class-only registrations is unpopular with
respondents, being a feature common to countries
scoring lowly for obtaining trade marks. These include
Israel, South Africa, UAE, Brazil and China. The
recent extension of South Korea's opposition period
has been welcome and may have led to the slight
improvement in rating, if not in rank.

Turkey might have hoped to score more highly, having
adopted new trade mark laws to align itself with its
treaty obligations and seen its status on the USTR's
Special 301 downgraded from Priority to just the
Watch List. However, the Constitutional Court recently
cancelled a key part of the new Decree Law 556. This
removed criminal penalties for trade mark infringement
and undermined certain pending civil actions. The
legislature has moved fast to address this and, once
effective, that may lead to better scores in future.

As with GIPI 1, the BRIC jurisdictions bring up the rear.
However, all four jurisdictions experienced substantial
improvements in rating, especially Russia, reflecting
positive developments in each. These include:

B Amendments to Brazil's examination rules and more
examiners should now be speeding up prosecution
times which have been a cause for its suppressed
ratings.

B India's accession to the Madrid Protocol should
likewise speed things up and cut costs there, and
the new customs interception powers are now
beginning to be used by brand owners to good
effect against counterfeits. However, slow-running
court cases and, in particular, registry delays remain
a major issue.

Global Intellectual Property Index | Analysis and commentary: Trade Marks Index



Analysis and commentary:
Trade Mark |ﬂdeX (continued)

) : B Russia is the only non-WTO member amongst these four
HaV|ng SI n g |e_C|aSS_ but its bid to join has led to recent reforms of its IP laws,

a stepping up of enforcement and helpful acceptance

On |y reg |Stratlons is that use in Cyrillic of a Latin equivalent mark is relevant

trade mark use. It particularly leaps up the ranking (8th

| . above the UK) when cost-effectiveness of enforcement

u n pOp u ar W|th is considered. Even so, Russia remains with China as the
two top targets for criticism in the latest USTR's Special

respondents. 301 Report

B n China, progress continues, with the long-awaited
National IP Strategy and IP Protection Action Plan now
published. The electronic application system seems to be
working. It has cut costs and filing receipts and application
numbers are now allocated quite quickly.

Taylor Wessing view

It is encouraging to see the upward trend in scores. These suggest greater satisfaction with the world's trade mark
systems generally. However, this is set against a background in which one of the biggest concerns, the organised
crime of trade mark counterfeiting, is on the rise and causing ever more risk to economies, jobs and consumer health.
Greater coordination of customs and law enforcement is already high up most governments' agenda and the pending
Anti-Counterfeiting Treaty Agreement may cement further progress here. However, on the whole, the legal powers are
in place. Ultimately, it is at the local level that most progress is needed, namely ensuring that local law enforcement is
fully committed, trained and properly resourced, with their local courts imposing appropriate deterrent-level penalties.
At government level, effective national awareness campaigns are what is most needed.

Increasing implementation of the Singapore Treaty should bring further welcome relief from burdensome red tape, reduce
costs and lead to generally higher scores for obtaining trade marks. Those picked up by respondents for this are the
Latin American and Middle Eastern countries that require not only notarised signatures but apostilled or even legalised
documents. In our list (for now) that means Mexico and UAE and their scores are affected by that.

In China, the delay in adopting the new trade mark law has done nothing to help the serious registry delays and backlogs.
Higher scores here are unlikely until we see major cuts in the time from application to publication (currently three years)
and the duration of opposition proceedings (up to five years). Furthermore, the absence of any protection for unregistered
marks, save the 230 or so marks held to be "famous" (of which only about 20 are foreign), remains a concern for
respondents.

.




Analysis and commentary:
Patent Index

Initial observations Table 8: The Patent Index
Remarkably, the ratings for all jurisdictions have risen since

GIPI 1, with a narrowing of the margin between the lowest Jurisdiction

and highest ranked countries. The UK remains 1st and

Germany has climbed into 2nd place ahead of the USA. UK 1 i 773 a1
Australia is now 4th, ahead of the Netherlands and Canada.
Ireland is a new entry in 8th place sharing the same rating as
Singapore. Japan consolidates its mid-field position in 10th USA 3 v 1 750 !
place and South Korea moves further up to 12th place.

Germany 2 -1 757 “20 |

Australia 4 ) 729 423
Turkey is another new entry, in 17th place. Mexico, South Netherlands 5 v 729 a1z
Africa and UAE show strong gains in their ratings. The BRIC
S . Canada 6 v 720 A 11
jurisdictions again occupy the bottom four places of the
Patent Index although they have all gained points in their Singapore 7 - 709 32
ratings. Russia is now leading this group with the strongest kel 8 New 709 New
score gain of any country.
New Zealand e v 2 701 “21
The biggest fallers in rank (ignoring the effect of new joiners) Japan 10 8 688 40
were Israel, Spain and Poland.
France 11 ~ 2 687 «15
Analysis South Korea 12 A 652 48
Rgspondgnts cqntmue to identify the same factors as key to South Africa = . e “50
high scoring as in GIPI 1. These are:
Israel 14 v 3 647 %6
B Relatively speedy and effective procedures.
UAE 15 = 632 - 63
B Specialist patent courts. :
Spain 16 v 4 626 -~ 11
B Well-respected and experienced judges.
P Xper Juag Turkey 17 New 604 New
[t is these, above even cost considerations, that continue to Mexico 18 - 598 a5g
place the UK, Germany and USA in the top 3 pgsfuons, italy = -5 — <59
both overall and also for each of enforcing, exploiting and
attacking patents. One respondent suggests the USA may be Poland 20 v 4 576 “23
the victim of its own success: 21 v 567 g5
"The USPTO is extremely overburdened with work and 22 v 3 541 ~33
has hired examiners at a pace too rapid to properly train. 23 -5 598 a37
Nevertheless, the institution itself is very strong."
24 v 2 521 ~ 44

Australia and the European Patent Office (EPO) system
otherwise push the USA down into 5th position for obtaining
patents. The change of government in the US has impacted
the proposals for a major overhaul to the patent system
there (most notably to a first to file system). Whether this will
happen now, and when, remains open, as would its impact

on the US ratings here. The b I g g eSt fa | | e rS

[t was concluded in GIPI 1 and now confirmed by GIPI 2 that .
cost considerations play a role, but not a determinative one, in ran k were |Srae| Spa|n
in the ratings and ranks. This was somewhat unexpected, !

given the present adverse economic climate. When asked

to score jurisdictions for cost-effectiveness of enforcement, and POlaﬂd .
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Analysis and commentary:
Pateﬂt |ﬂdeX (continued)

the spread of scores was narrower overall. As with all
the other major IP rights, Germany was rated highest
for cost-effective enforcement by a clear margin and,
as with trade marks, Mexico came 2nd. With virtually
identical scores, New Zealand, Canada, France and
the UK come next. The USA came last.

To have the UK ranked highly for cost-effectiveness may
surprise some. This is not least given the very public
criticism made by a High Court judge in his judgment
last year against a patentee for racking up £6 million
in legal fees on enforcing its patent and defending it
against a revocation counterclaim. With losers generally
having to pay a substantial part of the winner's costs,
the possibility that those costs can approach this figure
is a disincentive to litigation. It has to be said that this
case was exceptional, with costs about five times more
than an average one. However, it has resulted in the
English patent court judges taking a more proactive
role in seeking to cap patent action costs. Significantly,
the USA was ranked bottom, alongside India as the
least cost-effective country for patent enforcement (just
below China). Aside from cost considerations, England
is still perceived as somewhat anti-patent, at least for
pharmaceuticals. It topped the score table, by some 40
points, for challenging patents. In fact, this reputation
and that score may be less justified now since, in just
over 30% of the English cases in 2008, the patent was
held to be valid — considerably up on previous years.

In Germany, the EU Enforcement Directive was
implemented during 2008 broadening patentees' rights
to information concerning the scope of infringing acts
and gathering evidence. In particular, the court practice
on granting pre-trial inspection orders was confirmed
by statutory provisions added to the German Patents
Act Although Germany and the US have tended to
be regarded as patentee-friendly systems, they were
likewise high scorers for attacking patents.

In just over 30 % of
the UK Casesin 2008
the patent was held to be

valid - considerably UD ON

previous years.

Other common law countries also saw gains in ratings but
not necessarily rank:

B Australia is rated highly for obtaining and exploiting
patents but drops back a little in the contentious arena.
Judges and court users have long recognised a need to
streamline the Australian patent litigation system. This
has led to the Australian Federal Court to rolling out an
intensive case management procedure that aims to limit
discovery and expert evidence.

B New Zealand increases its rating but falls effectively one
place. One respondent sums up its problem as follows:

"New Zealand's patent law is over 50 years old and
antiquated for emerging technologies."

B Canada, dropping one rank but with a slight rating
increase, is criticised for being the only G7 economy not
having patent term restoration. As regards enforcing and
attacking patents, one respondent commented:

"Patent litigation is rampant in Canada due to a linkage
system that provides generics with great incentives to
initiate legal actions and limited incentives to settle,
thereby driving up innovator costs."

The Asian jurisdictions all see rating gains:

B Japan and South Korea showed respectable gains in
ratings points and retained their mid-table positions.
Both countries are high originators of PCT applications
(2nd and 4th highest filers respectively) and their patent
offices have been improving their examination procedures
with their new "super-accelerated" (Japan) and 3-track
(South Korea) procedures. Japan also introduced a revised
common application form for use at the JPO, USPTO and
EPO. Its specialist IP courts are perceived to have been
further improving both their speed and quality of first
instance decisions.

B Singapore's slight gain may reflect the benefits of recent
amendments to its laws aimed at facilitating patent
licensing (its highest rate and ranking, 7th, was for
exploiting patents).

B China's increased score still leaves it bottom of the table.
It comes in for some harsh criticism from respondents:

"China operates an extremely protectionist policy in my
experience...[with] an extremely limited claims policy in
order to severely limit scope of patents while allowing
them to claim that they are operating an IP system!"

Israel's drop in rank, but gain in rating, suggests its progress
is not as good as others. It has notably remained in this year's
Special 301 Priority Watch List largely because its laws do not,



China operates an  extremely
protectionist policy in my experience.

Survey respondent

according to the USTR, satisfactorily prevent unfair commercial
use of undisclosed test data used in applications for marketing
authorisation and makes no allowance in patent duration for
delays in obtaining such authorisation (ie. there is no equivalent
to the UK Supplementary Protection Certificate). Mexico is
likewise hauled up for this.

There was again major disparity across Europe for dealing
with patent disputes. Score variances of 231 points (attacking
patents) and 211 points (enforcing patents) arose between the
top and bottom scoring EU Member States. The latter were
Spain, Italy, and Poland. The rank variance was from 1st to 20th
/ 21st, so almost the entire GIPI table. To the extent there is a
centralized European system at all (for obtaining and attacking
patents), the European Patent Office would have been

placed 7th overall and slightly higher for obtaining patents. The
latter may reflect the implementation of the London Agreement The a C Of a

which has assisted in cutting back on the material cost of
translation in obtaining European-wide patent protection.

However,responses expressed rixed feslings about the EPO: harmonised or even loose
regional enforcement
"Examination is slow but professional." system in Europe remains

a real bugbear.

"EPO procedure is cumbersome and too drawn out."

"EPO excellent and cost-effective."

Taylor Wessing view

Russia's large increase in rating is especially eye-catching. Its patent system appears to be developing faster and more
efficiently than the other BRIC countries. During 2008, it was undergoing the third overhaul of its IP laws in a decade. It is
clear, from PCT filings and elsewhere, that Russian businesses are increasingly developing their own technologies.

China certainly has also made significant efforts over the past few years to improve its IP systems. This is again noted by
respondents and reflected in China's higher score. Its new specialist IP courts are relatively much speedier than before. Further
major amendments to the Chinese Patents Act take effect on 1 October 2009 and will introduce the absolute (international)
novelty standard and the possibility of compulsory licensing for patents unused within three years of grant.

As emphasised in the GIPI 1 Report, the lack of a harmonised or even loose regional enforcement system in Europe
remains a real bugbear for respondents. The existing fragmented system puts up barriers to justice for small and medium
enterprises and thereby distorts fair competition. The European Commission has just revived its efforts in this area, after a
lull since 2005. On 1 April 2009, it recommended adoption by the European Council of its Community Patent proposals
and implementation of a Unified Patent Litigation System (UPLS). It would appear that there is now emerging a broad
consensus on the main features of such a UPLS leading to a regional first instance stage, a single central appeal instance
and with a role for the European Court of Justice (ECJ) to ensure a consistent interpretation and application of Community
law. The UPLS courts would rule on both the future Community Patent and existing European patents. It is an alternative to
the European Patent Litigation Agreement supported by some Member States, users and judiciary but which met with stiff
political and diplomatic resistance, notably from the European Commission. That does not bode well for the UPLS proposal
but it is encouraging to see the Commission trying once again. It is likely to have a better chance of success if its impractical
adherence to having all Patent cases tried centrally in Luxembourg were abandoned. With projected savings for industry of
about €200 million annually, the goal has to be worth all the diplomatic wrangling.
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Analysis and commentary:

Copyright Index

Table 9: The Copyright Index

Jurisdiction

USA 1 - 752 v45 §
UK 2 - 750 v 6
Germany 3 - 737 v 3
Netherlands 4 - 729 v 15 \
Australia 5 -2 722 v12 |
France 6 23 714 ~20 §
Ireland 7 New 712 New :
Singapore 8 - 705 v28 |
New Zealand 9 v 3 704 v 33 \
Japan 10 -1 702 -27 i
Canada 11 v 6 689 v 54
South Korea 12 - 659 “21
Israel 13 3 644 v 36
South Africa 14 - 639 “24
Spain 15 N 3 630 v 38
Italy 16 VO 607 ~9
Mexico 17 - 595 - 18
UAE 18 - 592 18 |
Poland 19 v 3 549 v 47 |
Turkey 20 New 549 New
21 - 527 ~76 |
22 v 3 504 428
23 3 499 26 ’
24 v 2 369 v 44

I
The U SA S lead of

39 poiInts is narrowed
to 2 points.

Initial observations

The top four jurisdictions have remained in the same positions
as in GIPI 1. However, the USA's lead of 41 points is narrowed
to two points such that it effectively shares the lead with the
UK. Canada's drop a dramatic six places to 11th, with a fall of
54 points. France is the only EU jurisdiction to rise in rank from
last year and is the highest climber in the top 10, rising from
9th place to 6th. It has broken away from its grouping with
the poorly rated EU jurisdictions, Spain and Italy.

Overall, the ratings of the top jurisdictions have fallen and
those of the bottom jurisdictions have changed little. The BRIC
jurisdictions again occupy the bottom four places although they
have all gained points in the ratings. Russia in 21st place rose
most notably by 76 points. China trails overall, as well as for each
of the attacking, enforcing, exploiting and cost-effectiveness sub-
indices. China's score fell to a record low for all IP indices of 369,
opening up a gap of 130 points to the next jurisdiction, Brazil.

The range of ratings for each jurisdiction's cost-effectiveness
of enforcement was narrower than for the other questions.
It placed Germany top by some margin but otherwise the
rankings were largely unchanged from the overall copyright
rankings. In particular, the UK was 2nd and USA 4th, which
is in marked contrast to their rankings for cost-effectiveness
of enforcement of patents or trade marks.

Analysis

The need for speedy decisions, fair but deterrent-level remedies
and government action against physical and digital piracy were
generally the top of most respondents' wish lists. Outdated and
inflexible legislation that inadequately provides for the online
environment is universally identified as the cause for low ratings.
However, it was accepted by a number of respondents that care
is needed to accommodate reasonable private copying.

The GIPI 1 Report identified the USA's strong export-led
creative industry (mainly films and music) as a prime reason
for its high copyright ranking. It has modern copyright
laws, with well-developed general fair use and free speech
exceptions, that flex well for the computer age. However,
the loss of its clear lead probably stems from a number of
high profile lawsuits that have created recent uncertainty.
Unsurprisingly, they all involve internet users:

B Ajudge recently declared a mis-trial of a successful lawsuit
brought by the Recording Industry Association of America
(RIAA) in 2007. This has now led the RIAA to announce a
halt to its controversial legal actions against peer-to-peer
(P2P) file-sharers.

B Viacom is suing YouTube for not doing enough to
stop users uploading 150,000 unauthorised clips of its
programmes. It is claiming an injunction and damages
of US$1 billion. The outcome could have significant
ramifications for US copyright law.



B [enz v Universal Music Corp saw a YouTube user sue Universal
Music for serving a takedown notice on YouTube that led
to a home video clip of her baby daughter being removed
from the site. The clip featured music by Prince, a Universal
Music artist. A Californian District Court held that the US
Digital Millennium Copyright Act requires copyright owners to
consider fair use provisions before sending takedown notices
to ISPs. Failure to make a good-faith evaluation of whether
an alleged infringement is covered by fair use could render a
copyright owner liable for damages.

Nothing material has changed in the UK since GIPI 1.
However, recently announced UK government plans to make
ISPs notify alleged infringers that their conduct is unlawful
and to establish a new ‘digital rights agency' have raised the
profile of the UK copyright regime. It also ranks 2nd for cost-
effectiveness of enforcement, ahead of France and the USA.
One respondent’'s comment may explain this result:

"The use of mediation can make the UK a cost effective
forum for settling copyright disputes. "

The UK regime differs from that of the US (other than
as regards registration) in that there is no general fair
use defence. Instead, it has more specific exceptions,
many derived from EU directives. Israel now has perhaps
the broadest fair use exceptions but Australia also
accommodates a broad range of technical fair uses (for time,
space and format-shifting).

The UK's limited statutory defences regime comes in for
criticism by the internet users' lobby. Indeed, whilst GIPI
1 and GIPI 2 have ranked the UK highly for copyright,
the new Consumers International IP Watch List identifies
the UK as the "worst" of 16 countries for copyright — see
www.a2knetwork.org/watchlist. That list is designed to
be the consumer lobby's antidote to the USTR Special 301
Report, with higher scores for countries with the broadest
fair use defences and least restrictions. To some extent, the
GIPI transcends both positions by including a weighted score
for attacking IPRs, as well as the Instrumental Factors to
add objectivity. In reality, the former has some limitations as
acknowledged by one respondent:

"Attacking copyright is difficult in author-friendly courts and
with the requirements for individuality being low."

France has been innovating considerably with its new
proposed anti-P2P law within the Création et Internet bill
(the "Loi Olivennes"). Its "three strikes rule" is thought to
be the toughest worldwide for ISPs at present. It requires a
French ISP, when first notified of an alleged file-sharer, to
send an email to the customer involved. The second time,
the customer is sent a registered letter. The third time, the
customer must have their Internet access removed.

. I
C h | ﬂa S score fell to
arecord low for all Ip
indices of 369.

|Sl’ae| now has perhaps

the broadest fair use
exceptions but Australia

also accommodates a broad

range of technical fair uses.

Fl’a N CE has been
irmovating considerably
with it NEW proposed
anti-P2P law.

Canada e
suffered the greatest
fallin cipi 2, both in
rank and rating.
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Analysis and commentary:
Copy”ght |ndeX (continued)

Several other jurisdictions including Italy, Ireland and
South Korea are considering equivalents. The bill also
lays down severe penalties for not securing one's
Internet connection and forces public WiFi operators to
allow access only to a "white list" of acceptable sites.

Looking at the other common law countries together:

Ireland is a new jurisdiction for the survey this year
and enters the table at a respectable 7th place.

New Zealand takes the biggest fall in the top
10 from 6th to 9th place. This could be due to a
controversial section of its Copyright Amendment
Act, which came into force last year and was later
revoked due to widespread protests from Internet
users. The section put the onus on ISPs to ban users
accused of repeated copyright infringement, even
if the alleged infringements were unproven. The
Act also introduced a safe harbour provision similar
to that in the USA, which gives ISPs a defence
to copyright infringement where they are caught
storing infringing material, provided they do not
know of the infringement and they delete the
material or prevent access to it as soon as possible
after becoming aware.

Canada has suffered the greatest fall in GIPI 2,
both in rank and rating. It has attracted numerous
adverse comments, such as having "ineffective
border controls", “insufficient enforcement
resources”, "inadequate enforcement policies" and
an "unwillingness to impose deterrent penalties on
pirates". In a pending case, an ISP has considered
the regime sufficiently benign to sue a rights-holder
in the Canadian court for a decision on whether
search engines should be held accountable for
copyright infringement (isoHunt Web Technologies
Inc. v Canadian Recording Industry Association).
Its GIPI fall is mirrored by its elevation to the USTR
Special 301 Priority Watch List for 2009. The
position in Canada is summed up by two comments
as follows:

"The lack of clear copyright law creates business
uncertainty in Canada that is a massive disincentive
to building a legitimate market."

[Canada is] "becoming a haven for pirate websites. "

Turkey is the survey's second new jurisdiction, which
enters the GIPI in 20th place with 549 points, on a par
with Poland.

The BRIC countries remain in the bottom four:

B Surprisingly Russia has the highest climb in rating of

the entire table. This may be due to the change in its
copyright law, enacted last year in an attempt to bring
the jurisdiction in line with the WTO TRIPS Agreement.
Russia's copyright law is inspiring more confidence as a
result, although it is still severely criticised in the latest
USTR Special 301 Report.

B Respondent's pick out the lack of effective enforcement

of copyright in China as their primary issue (the lowest
score across all ratings). The red tape associated with
giving evidence is also discouraging. Its criminal remedies
are felt to be too low and under-used, with thresholds
for the bringing of cases set too high, and the civil and
administrative remedies also considered inadequate. It
faces the harshest and most in-depth criticism in the
USTR Special 301 Report (a full 24 pages of commentary,
whereas the other 45 countries "watched" merit only 16
pages). Even so, the US government, at least, considers
that progress is being made in terms of China fulfilling
its WIPO and WTO treaty obligations. GIPI respondents
appear less willing to hold their breath on this. In contrast,
consumers allegedly value the current regime: the largely
copyright-focused Consumers.

B [nternational IP Watch List 2009 (see above) ranks

China 3rd, below India (1st) and South Korea (2nd).

Taylor Wessing view

Online piracy is a huge problem for copyright owners
around the world. This has clearly had an impact on
the table, with many respondents ranking jurisdictions
poorly for their enforcement and exploitation regimes,
based on the ability of the copyright system to keep up
with the times. If we are to reach legal certainty on this
controversial issue, governments must take positive action
to find the right balance between the interests of the
rights holders, Internet businesses and users.

EU member states may be extending copyright in sound
recordings to 95 years. If they do, we would expect to see
a rise in GIPI ratings at least for exploiting copyright for
the EU countries we survey.

NN
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Analysis and commentary:

Design Index

Initial observations

The design index is new to GIPI. There are many different
scopes and duration of design protection, both unregistered
and registered, around the world. These range from
monopoly "petty patents" to more copyright-type rights for
aesthetic designs, and variations on either theme. This makes
comparisons difficult and tabulations of survey responses
necessarily somewhat artificial.

Even so, it probably comes as no surprise to European
practitioners, at least, that Germany tops the table 20 points
ahead of the UK in 2nd place and France in 3rd place. This
is the only table led by an all-European top three. The USA
is in 5th place and the BRIC jurisdictions are again low,
although EU Member State Poland is in 22nd place and
Turkey comes last. Having said that, the Design Index is the
most compressed of the GIPI 2 indices, and Turkey's score of
601 is the best score by a jurisdiction coming last in an index.
The total spread is only 125 points, which is the lowest of
all of the indices (with only the other new index, for domain
names, being comparable).

When the cost-effectiveness of enforcing design rights is
considered, the same three countries lead the table with
Germany ahead by some margin. Notably the USA is then
ranked lowest on cost-effectiveness, Mexico placed 5th,
Turkey 8th and Russia and India appear mid-table. However,
the range of scores from top to bottom is much narrowed (to
within 80 points, in contrast to the typical range for designs
of 140 or s0).

Analysis

With the exception of Poland and to a lesser extent Italy, EU
Member States performed impressively, claiming five of the
top eight places. Points to note:

B The EU's accession to the Geneva Act of the Hague
Agreement is probably the most significant development
in 2008. This brings the European regime of Registered
Community Design (RCD) within the fold of international
design applications. It looks likely to cement the EU's
reputation as a place where design owners can be well
and easily protected.

B Germany fares well for its speedy proceedings in interim
injunctions and the specialized German design courts. The
latter are very familiar with both RCDs and non-registered
Community designs (just under a quarter of all RCDs are
held by German companies).

Table 10: The Design Index

Germany 1 726
UK 2 706
France 3 691
Canada 4 690
USA 5 689
Australia 6 683
Ireland 7 678
Netherlands 8 676
Japan 9 671
Singapore 10 666
New Zealand 11 659
Israel 12 652
South Korea 13 649
Spain 14 645
Italy 15 643
Mexico 16 628
South Africa 17 624
UAE 18 621
Russia 19 615
India 20 610

21 608

22 605

23 604

24 601

The U SA is ranked

|OW€ST on cost-effectiveness.

This is the Oﬂ |y table
led by an all—European
top three.
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Analysis and commentary:
DESIgﬂ |r‘ldeX (continued)

B France's 3rd rank is high relative to its other
GIPI 2 rankings (of 9th, 9th, 11th, 6th and 7th).
Survey respondents indicated that the French
judiciary exhibit a great deal of expertise in dealing
with designs law. The strength of the French fashion
industry, particularly in Paris, is no doubt key to
this.

B Italy's 15th position, on the other hand, is low
for a country long steeped in and enamoured
with design, whether for fashion, cars, furniture
or household goods. At the end of 2008, Italian
companies held almost 15% of all RCDs, second
only behind Germany. Its poor rating is partly
explained by respondents' dissatisfaction with the
length of legal proceedings in Italy. However, it may
betray a lack of interest in the Italian system since
much Italian design is exported.

Not all EU countries view designs conceptually in
the same way. Prior to EU harmonisation, the type
of designs capable of registration and subject to
unregistered protection, if any at all, varied between
Member States. Whilst countries like France and the
Benelux allowed the appearance of functional items to
be registered, others such as Germany, the UK, Spain
and lItaly required there to be an aesthetic element to
the design. Design protection in France and Germany,
for example, was conceptually more akin to copyright
protection, whereas in the UK, Spain and the Benelux,
novelty traditionally played more of a role, making it
conceptually more comparable to patent protection.

Taylor Wessing view

This distinction extends to those jurisdictions that protect
"design patents", and those where a registered design,
whether drawing inspiration from copyright law or patent
law, is a unique legal concept. It is perhaps noteworthy
that, Canada and the USA excepted, four of the bottom
six jurisdictions either use (Russia, China and Turkey)
or recently crossed over (Brazil) from a design patent
system. Canada and the USA's success demonstrates
that potentially a design patent system can be successful,
but the clustering at the foot of the index suggests that
these jurisdictions might not have given as much time
to jurisprudential consideration of design law compared
to other jurisdictions where designs are a discreet
concept. Notably, the USA comes in for some criticism
from one respondent:

"Prohibitively difficult to obtain design rights in the US for
fashion or seasonal product designs. "

Nevertheless, some encouraging signs can be seen in the
last year in those jurisdictions near the bottom of the Design
Index. This includes:

B UAE has begun to publish registered designs.

B India has legislated for e-submission of application
documents.

B China's courts have awarded $3 million to the German
bus maker, Neoplan, in one of the biggest design
patent infringement awards since China joined the WTO
in 2001.

The Design Index has proved to be quite tight this year, with all jurisdictions clustered between 726 and 601 points. Survey
respondents appear to be giving a cautious vote of confidence to the global design law regimes. Whilst they are not as
happy with the top jurisdictions' design systems as they might be with their trade mark or copyright systems, neither are
they so disheartened with the systems in the BRIC and other low-ranked jurisdictions. The prevailing view, certainly as
regards designs within Europe, is that they are easier to enforce than attack and the harmonised right provides a powerful
and quickly obtained new right for designers.

In making these comparisons, it should be remembered that the protection of designs is an area where some countries have a
long heritage and others are just beginning to develop general principles. Contrast, for example, the UK which first legislated
for the protection of designs with the Designing & Printing of Linen Act 1787, with UAE, whose relatively nascent design law
is attempting to make up on decades, if not centuries, of design law experience.

Interestingly, the duration of protection available to registered design holders does not appear to have been a
determinative factor for GIPI respondents. Jurisdictions at the bottom of the table, such as Turkey, Poland and Brazil, may
offer up to 25 years of protection, but compared to the benefits for rights holders of other jurisdictions, such as the USA
and Canada (14 years and 10 years respectively), this pales into insignificance. Having said that, respondents see China's

system requiring annual renewals of designs (plus renewal fees) as onerous and in need of reform.
T —




Analysis and commentary:
Domain Name Index

Initial observations

The domain index is new to GIPI. The UK tops this index, 27
points ahead of 2nd place USA. Germany is in 3rd place, 16
points behind USA. Ireland (4th place) gets a higher rank
in this index than in any other. The BRIC jurisdictions again
struggle in this index although Poland and Turkey occupy the
last two places. Australia is in its lowest rank of all indices —
11th in the domain index.

Although not country specific and therefore not included in
the table, the survey also asked respondents to score global
top level domains (gTLDs), namely .com, etc, and also .eu
domains. gTLDs were scored top (five points above the UK)
and Europe (.eu) scored in 4th place (five points below USA).

Analysis
One respondent sums up the general approach taken to
assessments:

"High scoring countries are easy to register names and either
have low infringement or good dispute mechanisms."

Some countries have liberal registration rules under which
any person or company can register a domain name. Others
have more restrictive regimes whereby the applicant has to
demonstrate a connection with the country, typically in the
case of companies either being incorporated in that country
or having an established presence there.

In general, the rankings reflect these differences, with liberal
countries ranking highly and restrictive ones at the lower
end. Examples to consider are:

B Ireland probably has a higher ranking in this index than in
any others because it recently relaxed the requirement for
applicants to supply supporting documentation showing
incorporation or substantial commercial activity in Ireland,
which has led to a surge in registrations.

B Australia, in contrast, ranks noticeably lower in this
index than in others and this probably correlates with its
requirement to demonstrate a local presence.

B Turkey has the strictest qualification rules, which explains
its bottom place in the rankings.

B China is an interesting exception to this general
rule. It has liberal registration rules and yet s
ranked in a low position. This may be because domain
names are extremely cheap to register in China, which has
encouraged third parties to obtain large volumes of domain
names which brand owners would consider as rightfully
belonging to them. As noted by one respondent:

"Registrars in China are notorious for spamming companies
with fake warnings that pirates are about to register .cn
versions of their marks."

Table 11: The Domain Index

UK 1 710
USA 2 683
Germany 3 667
Ireland 4 658
Canada 5 657
Netherlands 6 655
France 7 648
Singapore 8 646
Japan 9 645
South Korea 10 640
Australia 11 639
New Zealand 12 638
Israel 13 637
Spain 14 637
Mexico 15 623
Italy 16 610
Dubai (UAE) 17 607
Russia 18 601
Brazil 19 599
South Africa 20 597

21 594

22 590

23 580

24 579

Registrars in China are notorious
for spamming companies with fake
warnings that pirates are about to
register .cn versions of their marks.

Survey respondent
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Analysis and commentary:
Domain Name Index (ontinued)

As with the mainstream IP rights, even if satisfactory
rules themselves are in place, their operation in practice
can present difficulties to users of the system. A lack
of resource for some registries is their main problem.
One respondent makes a telling comment in relation
to South American registries in general (ie. not just in
relation to Brazil, being the only jurisdiction from the
region included in the GIPI):

"The South American domain name registries are either
under-resourced and therefore inefficient, or under-
skilled and therefore inefficient."

In most countries the national registries have their own
domain name dispute resolution processes, which are
generally much cheaper and more streamlined than
bringing Court proceedings to recover a domain name.
Some are better established and efficient than others.
In a minority of countries the only way to recover a
domain name is through the Courts. The most common
factor mentioned by respondents in ranking countries
for domain name recovery was the availability and
effectiveness of these alternative dispute resolution
processes.

Those countries ranked high for efficient enforcement
of domains also received good scores in relation to the
cost-effectiveness of enforcement. We consider some
of these below:

B UK - The dispute resolution process run by Nominet
is particularly efficient and the complainant is
successful in over 80% of .uk DRP cases. Nominet
also recently introduced a system whereby, if the
domain name owner does not file a response, the
complainant can elect for a summary decision at a
reduced fee. A combination of these factors would
explain the UK's top ranking.

B China has a dispute resolution process, but is still
ranked second to bottom for domain name recovery.
This is likely to be because, unlike any other country,
there is a two year time bar on complaints being
brought against a domain name registration; plus
there is the practical issue of Chinese language being
compulsory unless otherwise agreed. Another factor
quoted by survey respondents was that the WHOIS
results for .cn domain names are very unreliable.

The COMplainantis
successful in over 80%
of .Uk DRP cases.

B Germany ranks highly even though its registry does not

operate a separate dispute process. Nevertheless, this is
counterbalanced by Denic operating a so called "Dispute”
process whereby, if a brand owner files a notice and can
show prima facie rights in a name (for example, by way of a
trade mark registration), the registry will freeze the domain
name for 12 months, thereby allowing the complainant
time to negotiate a resolution with the domain name
owner or obtain a Court order. Once the owner files for
cancellation of the domain it is automatically transferred to
the complainant.

B South Korea has a mid-point ranking for domain name

recovery. This is perhaps surprising given the not uncommon
occurrence of Korean individuals registering .com domain
names, in which brand owners have rights, through Korean
registrars whose rules allow the registrant to oblige a
complainant to bring Court proceedings in Korea even if it
has been successful with a UDRP case.

B The USA has a high ranking in spite of .us domain

names forming a very small proportion of domain names
registered by US persons and companies. The great
majority of domain names registered by US entities are
.com domains. It could therefore be that respondents had
.com domains in mind when ranking the USA.

Taylor Wessing view

.com domain names are by far the most popular worldwide,
approaching 80 million of them as compared with the top-
ranking ccTLD, .cn, at around 13 million. This popularity, and
hence familiarity, probably influenced gTLDs being top-ranked
by respondents for both obtaining and recovery.

Nevertheless, because of its popularity the .com space has
become very congested and its market share of all domains
is falling as a result, with the numbers of ccTLDs on the
increase. It will be interesting to see how this shift impacts
on the results next year.

China is a problem area for brand owners for a combination
of reasons mentioned above. It remains to be seen whether
the recent exponential increase in numbers (nearly 90% last
year) is an ongoing trend or a spike, and also whether brand
owners' awareness of the issue and increasing interest in
doing business in China will lead to them registering more
pre-emptive .cn domain names.

The other major change on the horizon is ICANN's proposal
to allow the creation of potentially unlimited new gTLDs,
including brands (eg. pepsi) or generic terms (eg. .cars). If
the proposal is implemented and the take-up is substantial,
this will create a whole new set of potential opportunities
and problems for brand owners.
T —




Appendix A:
Questionnaire

The online questionnaire runs continuously and a link to each
GIPI report is sent to all respondents. The questions in the
current version of the questionnaire are as follows:

1. Your name;

2. Your job title / main area of responsibility;
3. The name of your organisation;
4

In which industry sector is your organisation? (If your
organisation operates in more than one sector, please
indicate the one in which you personally are primarily
involved).

Advertising, PR and Marketing
Banking and Financial Services
Construction

Drinks

Energy and Utilities

Fashion and Luxury Goods
Government and Public Services
Healthcare

Hotels, Travel and Leisure
Information Technology and Communications
Media

Not for Profit

Pharmaceuticals

Professional and Business Services
Property and Real Estate

Retail

Other - Please Specify

5. Where is the headquarters of your organisation?

6. Approximately how many employees does your
organisation have worldwide?

Fewer than 100
100 to 500

500 to 1,000
1,000 to 2,000
2,000 to 5,000
More than 5,000

7. Where are you based?

8. Thereare now five sections of the questionnaire concerning
different areas of intellectual property. Please indicate on
which section(s) you would like to answer questions:

B Trade Marks
Patents
Copyright
Designs
Domain Names

For questions 9-45, Respondents were asked to rate a
number of jurisdictions on a scale of one to ten, with
one being Very Poor and ten being Excellent, with regard
to the following areas of Intellectual Property rights:

Trade Marks

B Obtaining and maintaining

B Exploiting

B Enforcing / Cost-effectiveness
B Attacking

Copyright

B Exploiting

B Enforcing / Cost-effectiveness
B Attacking

Patents

B Obtaining and maintaining

B Exploiting

B Enforcing / Cost-effectiveness
B Attacking

Rights in designs

B Exploiting

B Enforcing / Cost-effectiveness
W Attacking

Domain names

B Obtaining and maintaining

B Recovering from unauthorised third parties
B Cost-effectiveness of recovering

The jurisdictions that respondents were asked to rate in
each section were:

B Australia B Netherlands

H Brazl B New Zealand

B Canada ® Poland

B China B Russia

B UAE B Singapore

B Furope* B South Africa

B France B Korea

B Germany H Spain

B |ndia m  Turkey

B reland B UK

B [srael B USA

m ftaly B Global Top Level
B Japan Domains (.com, .net,
B Mexico .org etc.) **
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Appendix A:
Questionnaire

* Only applicable to the following sections:
Obtaining and maintaining trade marks (OHIM)

[
B Attacking trade marks (OHIM)

B Obtaining and maintaining patents(EPO)
B Attacking patents (EPO

** Only applicable to the sections on Domains:

B Obtaining and maintaining trade marks (OHIM)
B Attacking trade marks (OHIM)

B Obtaining and maintaining patents(EPO)

B Attacking patents (EPO

46. Are there any other jurisdictions or intellectual
property rights that you would like to see featured
in the Global Intellectual Property Index?

47. How has the time that your organisation spends
dealing with intellectual property changed over
the last three years?

It has decreased greatly
It has decreased slightly
It has remained about the same
It has increased slightly
It has increased greatly

48. If the time your organisation spends dealing with
intellectual property has changed over the last
three years, why is this?

49. Are there any factors that affect the ease of doing
business in any jurisdictions that you think might
change significantly over the next two to three
years?

50. We are keen to track changes in people's
perceptions about jurisdictions over time. Would
you be prepared to participate in this survey on
a regular annual basis? In return you would
receive regular updates of the Global Intellectual
Property Index.

H Yes
B No

51. Do you have any business contacts
or associates who may be interested
in helping us with this survey?
If so, please forward them a link to this survey or
enter their email address here (it will be used for no
other purpose).

(continued)

52. We will send a copy of our research findings to
all participants in this survey. If you would like to
receive a printed copy of the report please enter your
address below (your details will not be passed on to any
third parties).

53. If you would prefer to receive a copy of the research
findings electronically, please enter your email address
(this will not be passed to third parties).



Appendix B:
Assessment Detalls

Jurisdiction

UK
Germany
USA
Australia
Netherlands
Canada
Ireland

New Zealand
France
Singapore
Japan

Israel

Spain

South Africa
South Korea
Mexico
Dubai (UAE)
Italy

Turkey

Poland

GIPI
Rating
776
760
751
748
745
737
731
723
713
708
690
679
661
656
638
617
610
601
585
574

Number of

Assessments

1,619
1,325
1,709
927
624
1,003
268
678
1,001
522
713
555
750
541
530
507
299
825
204
502
499
568
640
918
364
122

Mean
Assessment

785
786
753
778
664
745
742
773
719
566
663
698
664
695
666
592
533
586
505
724
508
520
470
443
777
728

For details of the
methodology and

afull list of

appendices, please see
www.taylorwessing.com/ipindex.
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Contacts

If you have any questions or comments relating to this Report,
IP trade marks, patents, copyright, design or domains please
contact our team of experts, or your usual Taylor Wessing contact.

We look forward to hearing from you.

UK Germany

_ Roland Mallinson
Trade marks and designs
Loy .

Tel +44 (0)20 7300 7081

r. Email r.mallinson@taylorwessing.com

Jason Rawkins
Domain names
G‘._ ﬁ'l Tel +44 (0)20 7300 4834

2 Email j.rawkins@taylorwessing.com

Richard Price
Patents
=S5 Tel +44 (0)20 7300 4826

I"“Sr?‘;. i Email r.price@taylorwessing.com

w, Paul Mitchell
[ Copyright

} A Tel +44 (0)20 7300 4829

I 45?. Email p.mitchell@taylorwessing.com

Taylor Wessing LLP
5 New Street Square
London, EC4A 3TW

Tel +44 (0)20 7300 7000
Fax +44 (0)20 7300 7100
www.taylorwessing.com

Jorg Wimmers

Copyright

Tel +49 (0)40 36 80 31 25

Email j.wimmers@taylorwessing.com

Roland Kiippers

Patents

Tel +49 (0)211 83 87 130

Email r.kueppers@taylorwessing.com

Olaf Gillert

Trade marks and designs

Tel +49 (0)211 83 87 290

Email ho.gillert@taylorwessing.com

Weibke Baars

Domain names

Tel +49 (0)40 36 80 31 45

Email w.baars@taylorwessing.com
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